JAKJ. SN SR, ET AL
| BLA 94- 393 Deci ded January 8, 1998

Appeal froma decision of the Galifornia Sate Gfice, Bureau of Land
Managenent, decl aring nine unpatented mning clains and one mll site claim
abandoned and void for failure to pay rental fees. CAMG57118, et al.

Affirned in part, reversed in part, and renanded.

1 Mning dains: Abandonnent--Mning Aains: CGontests--
Mning Qains: Patent--Mning Qains: Rental or daim
Mai nt enance Fees: General |y

The nere filing of a patent application is not
sufficient to exenpt a mining clainant frompaynent of
the rental fees required by the Departnent of the
Interior and Rel ated Agencies Appropriations Act for
Hscal Year 1993 for the clains covered by the

appl i cation, when there is no evidence that the entry
had been al |l oned by the authorized offi cer.

2. Mning dains: Abandonnent--Mning Qains: Rental or
d ai m Mai nt enance Fees: General | y--Mning d ai ns:
Rental or dai mMiintenance Fees: Shall Mner Exenption

A clai mant seeking a snall mner exenption fromthe
paynent of rental fees, required by the Departnent of
the Interior and Rel ated Agencies Appropriations Act
for Hscal Year 1993, for mning clains | ocated on
National Forest |ands nust be, on Aug. 31, 1993, under
a notice or a plan of operations issued under parts 9
and 228 of 36 CF.R If the cla nant does not neet
this requirenent for an exenption and no rental fees
have been paid on or before Aug. 31, 1993, the mning
clains are properly decl ared abandoned and voi d.
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3. Mning dains: Abandonnent--Mning Qains: Rental or
d ai mMai ntenance Fees: Srall Mner Exenption

Wien a mining clainant holding 10 or fewer clains neets
the requirenents for a small mner exenption fromthe
paynent of rental fees for sone of those clains, the
fact that the other clains do not qualify for the
exenpt i on does not preclude the clai nant fromobtai ning
an exenption for the clains that qualify.

4, MII sites: Generally--Mning dains: Abandonnent - -
Mning dains: MIIsites--Mning Qains: Rental or
d ai mMai ntenance Fees: Srall Mner Exenption

Neither the Departnent of the Interior and Rel ated
Agenci es Appropriations Act for Hscal Year 1993 nor
its inplenenting regul ati ons contai n | anguage
indicating that mll sites or tunnel sites cannot
gualify for the exenpti on.

APPEARANCES  Jack J. Smain, §., pro se, and for Jon and Aval on L. Brunka,
Bonita R Smin, David Rex Smain, Rchard A Smain, Carl P. Saain, and Jack
J. Spain, Jr.

(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

Jack J. Smain, S., on behalf of hinself and other clai nants, has
appeal ed froma Decision of the Galifornia Sate (fice, Bureau of Land
Managenent (BLM), dated March 1, 1994, decl ari ng ni ne unpat ented m ni ng
clains and one ml| site cla mabandoned and voi d because the cl ai nants had
failed to pay rental in the anount of $100 per claimor qualify for an
exenption from paynent. 1/

The BLM Deci sion references the Departnent of the Interior and Rel at ed
Agencies Appropriations Act for Hscal Year 1993 (the Act), Pub. L. Nb.
102- 381, 106 Sat. 1378-79 (1992), a provision of which
required that each clainant "pay a claimrental fee of $100 to the
Secretary of the Interior or his designee on or before August 31, 1993, "
for each unpatented mining claim mll or tunnel site to hold such claim
for the assessnent year ending at noon on Septenber 1, 1993. (Enphasis
added. )

1 The nine mning clains at issue are the Qverall (CAMC 57118), Iron Hoop
(CAMC 57119), Horse Shoe (CAMC 57120), The General No. 1 (CAMC 57121), The
General No. 2 (CAMC 57122), General No. 7 (CAMC 57123), The General No. 3
(CAVC 115198), The General No. 5 (CAMC 115199), and The General No. 6 (CAMC
115200). The mll site, as described in BLMs Decision is the "Al Iron
Horse Mning Qaimmll site (CAMC 57124)." (Decision at 1.) The question
whet her the clai mdesi gnated CAMC 57124 is a mining claimor a mll siteis
di scussed infra.
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The Act al so contained an identical provision establishing rental fees for
the assessnent year ending at noon on Septenber 1, 1994, requiring paynent
of an additional $100 rental fee on or before August 31, 1993. 106 Sat.
1378-79. (Qongress further nandated that "failure to nake the annual
paynent of the claimrental fee as required by this Act shall concl usively
constitute an abandonnent of the unpatented mning claim mll or tunnel
site by the claimant * * *," 106 Sat. 1379, see also 43 CF. R §
3833.4(a)(2) (1993).

The only exenption provided fromthis rental fee requirenent was the
so-called "snal | mner exenption,” available to clainants hol ding 10 or
fewer mning clains, mll sites, or tunnel sites on Federal |ands who net
all the conditions set forthin 43 CF. R § 3833.1-6(a) (1993). Wéshburn
Mning G., 133 IBLA 294, 296 (1995). The regulations required that a
clainant apply for the snall miner exenption by filing separate
certificates of exenption on or before August 31, 1993, supporting the
clai ned exenption for each assessnent year claimed. 43 CF.R 8§
3833.1-7(d) (1993).

Arong ot her requirenents, a clai mant seeking the exenption had to be
ei t her produci ng between $1, 500 and $800, 000 i n gross revenues from10 or
fewer clains "under a valid notice or plan of operations,” or performng
expl oration work "under a valid notice or plan of operations,” and have
| ess than 10 acres of unreclai ned surface di sturbance fromsuch mni ng
activity or such exploration work. 106 Sat. 1378, 1378-79 (1992). The
applicable regulation, 43 CF. R § 3833.1-6(a)(4) (1993), inplenented the
statutory provision by requiring that mning cla ns be under:

(i) Qe or nore Notices or approved P ans of Qperations
pursuant to subparts 3802 or 3809 of [43 CF.R]; or

(ii) ANdtice or Han of (perations issued under parts 9
and 228 of Title 36 of the Gode of Federal Regul ations for
National Park Systemlands and National Forest Systeml ands
respectively; or

(iii) Awspecial use permt issued by a Federal agency for
the mning or renoval of |ocatable mnerals; or

(iv) ASate or local authority mning or reclanation
permt if the surface estate of the mning claimis not in
Federal owner shi p.

The certificate of exenption was required by 43 CF. R § 3833.1-7(d) (1)
(1993) to set forth the seria nunber or other designation assigned by the

pertinent agency to the notice, plan, or permt covering the mning clam
or clains for which the exenption was sought .
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Appel lants submtted no rental fees for any of the clains at issue,
but filed certificates of exenption frompaynent for both the 1993 and 1994
assessnent years for all of them The certificates included a copy of a
pl an of operations approved by the Forest Service on August 27, 1993,
covering five clains: CAMC 57118 through CAMC 57120, CAMC 57124, and CAMC
115199.  Athough the plan originally proposed by Appel | ants covered al |
the mning clains and the ml| site at issue here, they |ater deleted five
mning clains fromthe plan after they were i nf or ned by the Forest Service
that those five clains were wthin the boundari es of the San Mateo Canyon
Wl derness Area and that a plan for those clains could not be approved
absent a validity determnation. 2/

Inits March 1994 Decision, BLMdeclared the nine mning clains at
i ssue abandoned and voi d because not all of those clains were under a
"Notice or avalid Pan of (perations,” citing 43 CF. R § 3833.1-6(a)(4)
(1993), and noting that the Forest Service had not approved the plan for
five of the clains. (Decision at 2.) The BLMdeclared the mll site
abandoned and void for failure to pay the fees, stating that a mll siteis
"nonexenpt ," so "a clai nmant cannot file an exenption for paynent of rental
fees" for amll site. (Decision at 2.)

[1] On appeal, Appellants assert that The General Nos. 1, 2, 3, 6,
and 7 clains were not subject to the rental fee requirenents because patent
appl i cati on CACA 31070 was filed on Novenber 2, 1992, for those clains.
Appel lants refer to 43 CF. R 8§ 3833.1-7(f) (1993), which provided in part
as foll ows:

Mning clains for which an application for a mneral patent
has been filed, and the mneral entry has been al |l oned by the
aut hori zed of ficer pursuant to 30 US C 29 and § 3862.4-6 and
3862.5 of thistitle, are exenpt fromthe paynent of rental fee
for the assessnent years during which assessnent work is not
required pursuant to 8 3851.5 of this title * * *,

However, under that regul ation, the nere filing of a patent
appl i cation was not sufficient to exenpt the clains frompaynent of the
rental fee; the "entry" had to be "al |l owed by the authorized officer”
pursuant to the cited statutory and regul atory provisions. There is no
evidence in the record of allowance of an entry by the authorized of ficer.
See Jerry D Gover, 139 IBLA 178, 179-80 (1997); UA Swall, 108 |BLA 102
(1989). Accordingly, that regul ation provides no support for Appellants'
position, and those clains were subject to the rental fee requirenent.

2/ V¢ have recogni zed that an agency operating under a nandate to mni mze
surface di st urbance nay properly require a determnation of the validity of
a clai mbefore approving operations. R chard C Saai nbank, 141 | BLA 37, 44
(1997), and cases cited.
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[2] The five clains for which the patent application was filed were
the sane clains that were deleted fromthe plan of operations. Because
those clains were not under a plan of operations on August 31, 1993, we
nust af firmBLMs Deci sion decl aring those cl ai ns abandoned and void. As
i ndi cated above, a claimant seeking a snall mner exenption fromthe
paynent of rental fees for mning clains | ocated on National Forest |ands
nust have been under a notice or a plan of operations issued under 36
CFR Parts 9 and 228 on August 31, 1993. A clainant seeking the
exenption, who did not have the clains under such a notice or plan of
operations on August 31, 1993, was required to pay the rental fees for
those clains, and, when no rental fees were paid on or before the deadl ine,
the clains were properly decl ared abandoned and void. D anond B.
Industries, Inc., 138 IBLA 50, 52 (1997). The Departnent is wthout
authority to excuse lack of conpliance wth the rental fee requirenent of
the Act, to extend the tine for conpliance, or to afford any relief from
the statutory consequences. Lee H and Qldie Rce, 128 |BLA 137, 141
(1994).

Nevert hel ess, Appel lants assert that these clai ns shoul d be deened
eligible for the exenpti on because the Forest Service inproperly excl uded
the clains fromthe approved plan. Even if Appellants are correct that the
clains would qualify for approval of a plan of operations, the fact that
approval had not been given by August 31, 1993, for whatever reason,
precl uded BLMfromgranti ng an exenption fromthe rental fee requirenent.
In Danond B. Industries, Inc., supra, a case in which the cla nant seeki ng
a wai ver of the fees obtai ned Forest Service approval of a plan i n Novenber
1993, we stated:

W are aware that clainants who were not under notices or
pl ans of operations were placed in a position in which they had
to quickly obtain themin order to qualify for the snall mner
exenption. However, we find no flexibility in either the statute
or inplenenting regul ations that would al |l ow a cl ai mant
additional tine beyond August 31, 1993, to secure the required
authori zation. The snall mner exenption was unavail abl e i n such
circunstances; the only way to preserve the clains was to pay the
rental fees.

Id. at 54.

V¢ note that Appellants' certificates of exenption were acconpani ed
not only by a copy of a plan of operations, but al so by a docunent
captioned "Forest Service Notice of Intent” for the clains excluded from
the plan of operations. A though the Act provides that a clai mnay be
eligible for an exenption if it is under a valid notice or plan of
operation, a notice cannot be considered "valid' if the operations proposed
therein woul d occur on | and where approval of a plan of operations is
required. See David Paquin, 142 | BLA 40, 45 (1997).

[3] Athough we affirmBLMs Decision for five of the clains not
included in the plan of operations, BLMerred in holding that all of the
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mning clains were abandoned. In Rchard W Taylor, 139 I BLA 231, 235
(1997), we held that when a party holding 10 or fewer clains neets the
requirenents for a snall mner exenption for sone of his clains, the fact
that his other clains do not qualify for the exenption does not precl ude
the mner fromobtai ning an exenption for the clains that qualify. See
also Rchard W Taylor, 136 IBLA 299, 302 (1996). Accordingly, we nust
reverse BLMs Decision wth respect to the Qverall, Iron Hop, Horse Shoe,
and The General No. 5 mining clains (CAMC 57118, CAMC 57119, CAMC 57120,
and CAMC 115199) and renand the case for further action, because the sol e
reason given for declaring those clai ns abandoned and void was that the
other clains were not under a plan.

Fnally, we consider BLMs determnation that the "Al Iron Horse
Mning daimmll site" was "nonexenpt” because it was a mll site.
Appel lants assert that the mll site was "abandoned® and that the clam
serialized by BLMas CAMC 57124 was actually the Al Iron Horse Mning
daim (Notice of Appeal, Part |, at 2.) The record does not support
Appel  ants' assertion that CAMC 57124 is the serial nuniber for the Al Iron
Horse Mning Aam

Revi ew of the case records shows that on Qctober 20, 1979, Jack Saain
filed seven notices of location wth BLMfor recordati on under section 314
of the Federal Land Policy and Managenent Act (FLPWN, 43 US C 8§ 1744
(1994). They were for the followng clains: the Qrerall Lode Mning
daim the Iron Loop Lode Mning Aaim the Horse Shoe Lode Mning dai m
The General No. 1 Pacer Mning Qaim The General No. 2 FA acer Mning
daim the General Nbo. 7 FHacer Mning Qaim and the Al Iron Horse MI|
Ste. The location notice for the mll site, styled as "MLL S TE LGCATI N
NOMCE " stated as fol | ows:

Notice is hereby given that we the undersigned proprietors of
that certain R acer Mning dai mknow as the Al Iron Horse
Mning daimhave this 23rd of February 1953 | ocated 14 acres of
nonmneral |and to be known as the Al Iron Horse MII Ste
situate in the Tengja Mning Dstrict, Gounty of San O ego, Sate
of Galifornia and described as in Lot 9 of Section 11, Township 8
South, Range 5 Wst, SB B &M

Acconpanyi ng the notices of |ocation was a notice of intention to hold for
“the Overall, Iron Hoop, Hrse Shoe, and Generals No. 1, 2, and 7 Lode and
Pacer wth MII Ste." Thus, it is clear that on Gctober 20, 1979, Jack
Snai n sought to conply wth the recordati on and annual filing requirenents
of FLPMA for six mining clains and a mll| site. However, there appears in
the file a copy of a docunent issued by BLMin response to the filings
stating that in all future correspondence references shoul d be nade to the
"appl i cabl e serial nunber.” The docunent then states:
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Your mineral |ocations have been assigned the fol |l ow ng serial
nunber s.

CAMC 57118 Qveral |

CAVMC 57119 I ron Hoop

CAMC 57120 Hor se Shoe

CAMC 57121 The General No. 1

CAMC 57122 The General No. 2

CAMC 57123 General No. 7

CAMC 57124 Al Iron Horse Mning daim

(Ephasi s added. )

The BLMclearly nade a mstake in assigning CAMC 57124 to the "Al
Iron Horse Mning Qaini and that may be the basis for the confusi on over
whet her CAMC 57124 is the serial nunber for a mning claamor a mll site.
A though Appel | ants contend that CAMC 57124 is the serial nunber for the
Al lron Hrse Mning Aaim there is no evidence in the record before the
Board that the FLPVA filing requirenents for that cla mwere satisfied. 3/
Al evidence shows that Jack Saain sought to record the ALl Iron Horse
MII Ste and the docunentation in the record filed wth BLMby himin
Cct ober 1979 supports the recordation of a mll site properly assi gned
serial nunber CAMC 57124. Thus, we nust conclude that CAMC 57124, at issue
inthis case, isthe Al Iron Horse MIl Ste,

[4] The question is whether BLMproperly declared the mll site
abandoned based on its conclusion that a mll site is nonexenpt and cannot
be the subject of arental fee exenption. MII| sites and tunnel sites were
counted toward the 10-claimlimt for clai nrants seeking an exenption from
the rental fee requirenents, and neither the statute nor the applicabl e
regul ati ons contai n express | anguage stating that mll or tunnel sites
cannot qualify for the exenpti on.

The BLM s concl usi on appears to be based on an inference drawn from
the follow ng statutory | anguage:

[Elach clainant [qualifying as a small miner] nay el ect to either
pay the claimrental fee * * * or in lieu thereof do assessnent
work required by the Mning Law of 1872 (30 U S C 28-28e) and
neet the filing requirenents of HPVA (43 US C 1744 (a) and
(c)) on such ten or fewer clains and certify the perfornance of
such assessnent work to the Secretary.

(Ephasi s added. )

Subsequent to the i ssuance of BLMs Decision in this case, the BLM
Drector issued Instruction Menorandum (1IN No. 94-257, entitled "Treat nent

3/ If the location notice for the Al Iron Horse Mning da mwere never
recorded wth BLM that cla mwoul d be deened abandoned and voi d under 43
US C § 1744(c) (1994).
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of MII and Tunnel Stes Uhder the Exenption Provisions of the Rental Fee
Segnent of the Hscal Year 1993 Departnent of the Interior Appropriations
Act," dated August 5, 1994, wherein he stated:

The 10-clai mexenption |anguage in the old rental fee statute
specifically refers to a choi ce of doi ng assessnent work or
paying the fee on the 10 or nore clains. It was interpreted that
(ongressional intent was that the 10 "clainf limt shoul d al so
include sites. Because assessnent work is not done on mll or
tunnel sites, the statute was further interpreted to nean that
the clainmant nust utilize the other choi ce and pay the $100
[rental] fee for the sites regardl ess of the fact that they nay
be included in aclaimant's 10-claimlimt. However, this
interpretation unfortunately was never nade a part of the
regulations and * * * the Act itself is not explicit inthis
matter * * *.

Thus, the BLMDrector realized that BLMs failure to codify this
interpretationinthe text of the regulation neant that it did not have the
force and effect of law See Brock v. Gathedral B uffs Shale QI ., 796
F.2d 533 (D C dr. 1986); Ashley Qeek Phosphate (., 134 | BLA 206, 226
(1995); Lhited Sates v. Kaycee Bentonite Gorp., 64 IBLA 183, 214, 89
Interior Dec. 262, 279 (1982).

Accordingly, inthe IMthe BLMD rector announced the fol | ow ng
policy: "MII and tunnel sites can be exenpted frompaynent of the rental
feeif the small mner criteria [are] net. Decisions which have al ready
been i ssued which void mllsites contrary to this policy shoul d be
vacated. "

Mbreover, such a policy finds support in other |anguage of the statute
inposing the rental fee

for each unpatented mining claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C 28-
28e) and the filing requirenents of the Federal Land Policy and
Managenent Act of 1976 (FLPMN (43 US C 1744 (a) and (c)).

(BEwhasi s added.) Thus, if sites, for which no assessnent work is

required, were subjected to the rental fee requirenent, it coul d be
concl uded that such a site woul d al so be subject to the snall mner
exenption. 4/

4/ ¢ note that in regul ations pronul gated to inpl enent the nai nt enance
fee requirenents of the Qmi bus Budget Reconciliation Act of Aug. 10, 1993,
30 USC § 28f (1994), the Departnent provided that "[n}ill and tunnel
sites of aqualified snall mner, if listed upon the exenption certificate
along wth the affected | ode and pl acer mning clains, are wai ved from
paynent of the nai ntenance fee." 43 CF. R § 3833.1-6(a)(3) (1994).
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned in part and reversed in part and renanded for
further action consistent wth this Decision.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

David L. Hughes
Admini strative Judge
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